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56 MICHIGAN LAW REVIEW 

Deeds— Estate Granted — Conflict Between the Habendum and the 
Granting Clauses. — A deed granting to M, his heirs and assigns, the entire 
interest of the grantor in certain lands, to have and to hold for life, Held, 
to convey an estate for the life of the grantor. Whetstone v. Hunt et al. 
(1906), — Ark. — , 93 S. W. Rep. 979. 

After calling attention to the general rule that where there is a clear 
repugnance between the nature of the estate granted and that limited in the 
habendum, the latter yields to the former, the court proceeds in an attempt 
to reconcile the two clauses, under the rule of law that every part of the deed 
should be examined and construed as a whole. In doing this they say, "To 
have and to hold for life" is ambiguous, hence they construe it to mean for 
the life of the grantor, thereby giving some effect to the word "heirs" used 
in the premises. This would seem to be a very unnatural, unusual and forced 
construction of a phrase which heretofore has had a well recognized contrary 
meaning. "Any word so introduced into the deed after the words of con- 
veyance and warranty in order to so limit the estate must be apt words for 
the purpose, so that, when taken in connection with the granting words of 
the deed the meaning will be clear and irresistible on the face of the deed 
that a life estate only was intended." Marsh v. Morris et al., 133 Ind. 548, 
33 N. E. 290. In all cases cited by the court in support of this construction 
(Tyler v. Moore, 42 Pa. St. 374; Hunter v. Patterson, 142 Mo. 310; Lamb 
v. Medsker, 35 Ind. App. 662; Ratliffe v. Marrs, 87 Ky. 26; Smith v. Smith, 
71 Mich. 633; Carson v. McCaslin, 40 Ga. 342; Coleman v. Beach, 97 N. Y. 
545; Henderson v. Mack, 82 Ky. 379; Bodine v. Arthur, 91 Ky. 53), the 
question whether the habendum would or would not limit the granting clause 
was settled with reference to the intention of the grantor. In each case 
where the habendum did limit the granting clause it was indisputable from 
the circumstances or the words used that such was the actual intention of 
the grantor. See also Higgins v. Wasgatt, 34 Me. 305; Baskett v. Sellars, 
93 Ky. 2; Doren v. Gillum, 136 Ind. 134; Balwin's Case, 2 Coke 23; and 
where a fee granted in the premises was held to prevail over an habendum 
which was inconsistent with the grant in the premises, inconsistent with 
itself, and uncertain; Caulk v. Fox and Wife, 13 Fla. 148. But in this case 
the two clauses taken in their natural and usual meaning are conflicting and 
are unexplained by any further stipulations in the deed. It will be noticed 
that under this deed in the premises the grantee is given an estate of inher- 
itance. Under the construction put upon the habendum clause the grantee 
takes an estate not of inheritance, a life estate merely. The conflict which 
the court found here over the premises and the habendum clauses was that 
in the former an estate in fee simple was granted and in the latter a life 
estate merely. We fail to see how this conflict has been removed by con- 
struing the habendum clause to create an estate for the life of the grantor 
and not for the life of the grantee. An estate for the life of another is 
further removed from fee simple than an estate for the life of the grantee. 

Easements— Reservation in Deed of Right to String Clothes Lines. — 
In a deed of conveyance of a lot is the clause: "The said parties of the 
first part hereby reserve the right to connect wash lines from the yard of 
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the property at No. 299 K street, now owned by them, with the yard of the 
property hereby conveyed." Held, to be an easement in favor of the actual 
tenants and occupants of No. 299 to use wash lines extended, as at the time 
of the conveyance, from said property to a pole on the lot conveyed. Steiner 
et al. v. Peterman et ux. (1906), — N. J. Ch. — , 63 Atl. Rep. 1102. 

The right expressly reserved, in the deed by the plaintiff to his immediate 
transferee, was not mentioned in a subsequent conveyance to the defendant. 
As to this particular right the question seems never before to have been 
passed upon by a court of record in this country. The right appears to have 
been treated as an easement in an English case, Drewell v. Towler, 3 Barn. 
& Adol. 735. However, the court held that "the right claimed by the plaintiff 
is larger than that proved," and entered a non-suit. Reference is made to 
this case in Goddard's Law of Easements, p. 78. The author, in his classi- 
fication, places this right among "miscellaneous" easements. There can be no 
doubt that the position of the court is sound, and the precedent established 
will be an easy one to follow. 

Equity — Wills — Precatory Trust. — A testator bequeathed the residue 
of his estate to trustees, to pay one-half of the net income to his wife for 
life, one-fourth to his daughter for life, and the remainder to the payment of 
certain incumbrances. Other paragraphs declared that upon the wife's death 
one-half the principal should be paid to her appointee, but, if she received 
the affection and respect to which she was entitled from the testator's 
daughter and her family, then it was the testator's "wish and desire" that 
the said daughter should be her appointee. Held, that the words "wish and 
desire" did not constitute a trust, but were a mere expression of hope. 
Holmes v. Dalley et al. (1906), — Mass. — , 78 N. E. Rep. 513. 

The question of precatory words involved in this case is of peculiar inter- 
est, because of the departure which modern decisions show from the old 
English and American cases. The old cases seem to show a broad inter- 
pretation of the doctrine {Knight v. Knight, 3 Beav. 172), but the modern 
tendency is to restrict the doctrine within reasonable and somewhat narrow 
bounds. Pomeroy's Equity Jurisprudence (3rd Ed.), Vol. 3, p. 1926. There 
are many seemingly conflicting decisions where the absolute fee is given and 
precatory words follow, and the weight of authority seems to be against 
the raising of a trust under such circumstances. Kauffman v. Gries, 141 Cal. 
295, 74 Pac. 846; Hess v. Singler, 114 Mass. 56; Mitchell v. Mitchell (1895), 
143 Ind. 113, 42 N. E. 465; Knox v. Knox (1884), 59 Wis. 172; Post v. 
Moore, 181 N. Y. 15, 73 N. E. 482, 106 Am. St. Rep. 495; Aldrich v. Aldrich, 
172 Mass. 101, 51 N. E. 449; Lloyd v. Lloyd, 173 Mass. 97, 53 N. E. 148. 
Since the modern doctrine is to hold that the precatory words do create a 
trust if the will, taken as a whole, shows that to have been the intent of the 
testator, the fact that only a life estate was granted, followed by precatory 
words, would seem to show an intention not to grant the whole estate, but 
to raise a trust. Major v. Herndon, 78 Ky. 123; Warner v. Bates, 98 Mass. 
274; Murphy v. Carlin, 113 Mo. 112. It has been held that where "wish and 
desire" are used regarding a provision for either husband or wife, no more 



